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I. INTRODUCTION - SCOPE OF THE PROBLEM

A. What is a Payday loan?

1. “Deferred Presentment” loans


a. Borrower writes a check for the lender to hold until the loan’s due date


b. When due, borrower allows lender to cash or “buys” the check back
2. Regulated by LA R.S. 9:3578.1 et seq
3. Made largely without regard to ability to repay (generally, no credit checks)

B. Scope of the problem



1. Numbers




a. 1035 active, licensed payday lenders in Louisiana as of 11/7/05

b. Nationally, a 50% increase in these lenders from 2000-2003


c. $40 Billion per year industry as of 2003

d. A $30,000 start-up will generate $258,000 in cash flow over the first five years of operation – an 860% return on investment

2. Customers


a. Frequency of loans

i. 91% of these loans are to borrowers with 5 or more payday loans per year
.

ii. One-third of payday loan customers get 12 or more such loans per year
.

iii. The average customer takes out 11 loans per year


b. Rollover and repeat customers are disproportionately profitable for lenders

c. The typical customer:



i. Employed with average annual income of $33,000



ii. 22%-33% own their own homes


d. Identifiable groups with highest usage of payday loans:


i. Those recently on welfare



ii. Those with impaired credit



iii. Those with incomes below the poverty line


e. Horror stories

i. After borrowing $150, and paying $1000 in fees for 6 months, a borrower still owed the original $150 loan

ii. Paying $1,364 in fees over 15 months, the consumer only reduced the principal balance on a $400 loan to $248
3. Holes in regulations


a. Internet loans by out of state entities are unregulated by LA law


b. “Rent a Bank” – using a bank’s charter to escape state regulations
4. Legalized usury
a. In Louisiana, a loan with 12% APR is considered usurious (with numerous exceptions)

b. The judicial interest rate in Louisiana for 2005 is 6%

c. Las Vegas organized crime “loan sharks” charge 5%/week or 260% APR


d. On a 2 day $100 loan, the legal payday loan APR is 3,969.37%
5. Problems for our clients


a. Extremely expensive, triple-digit interest rates

b. Failure to disclose true cost of credit prevents meaningful comparisons

c. Leads to perpetual debt from rolling over loans


d. Fosters abusive collection practices



i. Deliberately depositing checks knowing funds are not available


ii. Forcing borrowers to incur NSF check charges



iii. Bringing bad-check charges (civil or criminal)

II. CASE ANALYSIS 
A. Is it a qualifying loan or transaction?  (1 and either 2 or 3 must apply)

1. Is the “check casher” licensed?

2. Is it a “small loan”? (a and b must both exist)

a. ≤$350, AND

b. ≤60 day term


3. Is it a “deferred presentment transaction”?  (a, b, c, and d must all exist)



a. Licensee accepts check dated when signed, AND



b. Licensee agrees to hold the check ≤30 days before negotiating it, AND



c. Licensee gives the check issuer the face value less permitted fee, AND



d. Amount issuer receives is ≤$350

B. If it qualifies, are the finance charge and fees legal? (1, 2, and 3 must all be satisfied)


1. Is the fee or interest rate ≤16.75% of the check’s face amount?


2. Is the fee or interest ≤$45?


3. In case of default, is the higher interest rate legal? (Both a and b must apply)



a. Is the rate for the 1st year post-default ≤36%?



b. Is the rate after that ≤18%?
C. Are any other charges or fees legal? (see LA R.S. 9:3529 and 9:3530(c))

1. If charged by his bank, the licensee may pass on to the issuer one “bounced check” fee per check (not one for every time he ran it through).

2. Court-awarded attorneys fees and court costs may be passed on to the issuer.

3. NSF charges may be passed on to the issuer. 

4. One actual documentation fee up to $5 may be charged.

D. Did the licensee engage in any related illegal acts?


1. Financed the sale of goods or insurance with the loan proceeds.


2. Refused a partial payment of ≥$50


3. Split a larger qualifying loan or transaction into smaller ones


4. Threatened or attempt criminal prosecution for NSF checks offered as payment


5. Structured a qualifying loan or transaction to get around the law


6. Renewed or rolled-over a qualifying loan or transaction, BUT



a. Licensee may accept 25% payment + fees, AND




i. Enter into a new transaction, OR




ii. Renew the existing loan for the remaining balance



b. An existing loan or transaction is “over” when it is paid in full

7. Accepted a Social Security or SSI check as payment or security

8. Unless the licensee is a federally insured financial institution, accepted “direct deposit” of Social Security or SSI checks
E. Has the licensee engaged in other prohibited acts?
1. Truth In Lending Act - inaccurate disclosures (See David Koen’s materials from this morning)

2. LA Unfair Trade Practices Act – unconscionable, unfair or deceptive acts or practices (LA R.S. 51:1401 et seq)
3. Equal Credit Opportunity Act - discriminatory practices
4. Fair Credit Reporting Act - notice to borrower when lender declines application
5. Fair Debt Collection Practices Act - third party collection of defaulted debts
6. Electronic Fund Transfer Act – disclosures in the establishment of these transfers
7. Truth in Savings Act - disclosure in the opening of a deposit account
8. Community Reinvestment Act – fairness in provision & access to banking
9. Federal Trade Commission Act - makes unfair or deceptive trade practices illegal
10. Protection of privacy of Consumer Financial Information - information sharing restrictions and requirements
11. Office of Financial Institutions, records retention (select “Other Programs” under “Non-Depository” from the menu, then “Payday Lenders”)
12. RICO – usurious rates, excessive interest, violation of payday lending statute
13. Electronic Fund Transfer Act – conditioning credit on authorization of EFT

14. C.C. 1759 – good faith in contract performance (repeated presentment of NSF checks”
III. RECORDS RELATING TO PAYDAY LOANS

A. Truth in Lending Act (see David Koen’s materials from this morning)

B. The following are the minimum required by the Louisiana Office of Financial Institutions, under its departmental Policy #LL-01-04
:
1. All loan documentation signed by the borrower, including, but not limited to:

a. Note;

b. Disclosure statement;

c. Financing statement (or equivalent).

2. Loan history of each individual borrower (ledger card or printable computer screen) showing the following:

a. Loan amount

b. Origination date

c. Repayment terms

d. Insurance charges, whether sold in connection with the loan or not

e. Total finance charge

f. Annual contractual percentage rate

g. Date, amount and application of each payment

h. Date and amount of late charges assessed

i. Date and amount of deferral charges

j. Remaining unpaid balance

k. Due date of first payment

l. All changes in due date of payment

3. All paid out accounts (including those paid out by renewal) must be filed separately and contain the following:

a. Interest rebate

b. Itemized rebate of all insurance premiums

4. Accounts turned over to an attorney for collection:

a. Amount paid to attorney, including court costs and attorney fees shown as separate charges

b. Receipt from Clerk of Court, evidencing court costs

5. Accounts reduced to judgment:

a. Same documents as for attorney accounts

b. Rceipt from Clerk of Court, evidencing any additional court costs including any costs associated with any default remedies sought

c. Copy of signed judgment

6. Credit insurance death claims

a. Copy of death certificate

b. Copy of all checks or other evidence of payment received from insurance company in payment of claim

c. Copy of check evidencing payment to secondary beneficiary, where applicable

7. Insurance records:

a. Copy of master policy for each type of insurance sold to borrowers

b. Copy of rates approved by the Insurance Rating Commission, except for those established by the Louisiana Consumer Credit Law

c. Lenders will be expected to provide proof of compliance as set out by the commissioner of insurance

d. Proof of remittance of premiums to the previous underwriter

8. Paid out accounts containing errors cited at the previous examination:

a. Must be separately filed or identified

b. Must have proof of correction of error, including copies of refund checks issued to borrower
IV. STATUTORY PENALTIES


A. Intentional violations discovered after a consumer complaint (LA R.S. 9:3552 A(1))



1. Process:




a. Give written notice to lender at business address where loan made;




b. Send copy of notice to lender’s agent for service or process;




c. Wait 30 days after lender receives the notice



2. Remedies if the defect is not cured within 30 days:


a. Refund of all loan finance charges or credit service charges


b. Three times the amount of these charges



c. Reasonable attorney's fees (measured by time reasonably expended)
B. Unintentional violations discovered after a consumer complaint (LA R.S. 9:3552 A(2))


1. Lender must correct the violation


2. Lender must respond to consumer complaints



a. Within 30 days




b. In writing

c. Remedy for failure is ≤$100 of consumer’s documented, out-of-pocket expenses



3. If the lender does this, none of the other remedies (IV.A.2., above) apply

C. Self-discovered violations (LA R.S. 9:3552 B(1))



1. Single violations - within 15 days of the violation or its discovery, lender must:



a. Notify borrower or his agent in writing




b. Correct the violation




i. Corrected copies of paperwork





ii. Adjustment or refund of excess charges




c. If the lender does this, none of the other remedies (IV.A.2., above) apply



2. Multiple violations, the lender must: (LA R.S. 9:3552 B(2))

a. Notify the Commissioner of the Office of Financial Institutions within 15 days of discovery of the violation;

b. Correct the violation within 30 days (but he can get two, 30 day extensions from the Commissioner)




c. If the lender does this, none of the other remedies (IV.A.2., above) apply


D. Civil claims prescribe 60 days after final payment

E. Misdemeanor criminal penalties



1. $250-$5,000 and/or 1 year in prison penalty:




a. Willfully making excess charges


b. Willfully making loans without a license 



2. $1,000 and/or 4 months in prison penalty




a. Engaging in consumer credit transactions without notifying the Commissioner



b. Taking assignments of rights against consumers without notifying the Commissioner



3. $5,000 and/or 1 year in prison – brokering consumer loans without registering


F. Corporate officers not directly involved are not subject to these sanctions

V. RESOURCES


A. Information to gather from the client or through discovery:



1. Copies of:




a. Advertisements



b. Promissory note



c. TILA disclosure statement



d. Financing statement




e. Loan history




f. All paid out accounts




g. Accounts turned over for collection




h. Credit insurance policies and claims



i. Cancelled checks



j. Notices, flyers, etc.



k. Letters and other correspondence



l. Mail receipts



m. Court papers



2. Names, addresses and phone numbers of witnesses


B. Internet Resources



1. LA Office of Financial Institutions - Payday Lenders


2. LA Secretary of State - Corporations database


3. Consumer Federation of America - Payday Loans materials


4. Center for Responsible Lending - Payday Lending materials


5. FDIC Guidelines for Payday Lending


6. FTC Payday Loan brochure for clients


7. Probono.net - Civil Law\Library\Advocate Training Materials


8. Acadiana Legal Services Corporation - Helpful Resources
VI. TEXT OF RELEVANT STATUTES
LOUISIANA REVISED STATUTES
TITLE 9, CIVIL CODE ANCILLARIES
LOUISIANA DEFERRED PRESENTMENT AND SMALL LOAN ACT
§3578.1.  Short title

This Chapter shall be known and may be cited as the "Louisiana Deferred Presentment and Small Loan Act".

Acts 1999, No. 1315, §§1, 2, eff. Jan. 1, 2000.

§3578.2.  Legislative intent

It is the intent of the legislature to regulate deferred presentment transactions and small loans. These loans meet a legitimate credit need for many consumers; however, in order to protect consumers from excessive charges, it is the intent of the legislature to put certain restrictions on lenders who make these loans.

Acts 1999, No. 1315, §§1, 2, eff. Jan. 1, 2000.

§3578.3.  Definitions

As used in this Chapter, the following terms have the following meanings ascribed to them:

(1)  "Commissioner" means the commissioner of the office of financial institutions.

(2)  "Deferred presentment transaction" means a transaction made pursuant to a written agreement whereby a licensee:

(a)  Accepts a check from the issuer dated as of the date it was written;

(b)  Agrees to hold the check for a period of time not to exceed thirty days prior to negotiation or presentment; and

(c)  Pays to the issuer of the check the amount of the check less the fee permitted in R.S. 9:3578.4(A).  The amount paid to the issuer of the check may not exceed three hundred fifty dollars.

(3)  "Licensee" means a person licensed pursuant to this Chapter that offers deferred presentment transactions or small loans, or both.

(4)  "Partial payment" means a payment of fifty dollars or more on a deferred presentment transaction or small loan.

(5)  "Prepayment" means payment in full of the deferred presentment transaction or small loan amount prior to the end of the term of that transaction or loan.

(6)  "Small loan" means a consumer loan, as defined in R.S. 9:3516(14), of three hundred fifty dollars or less, made for a term of sixty days or less.

Acts 1999, No. 1315, §§1, 2, eff. Jan. 1, 2000.

§3578.4.  Finance charge and fees

A.  In conjunction with a deferred presentment transaction or small loan, a licensee may charge a fee not to exceed sixteen and seventy-five one hundredths percent of the face amount of the check issued or in the case of a small loan, the equivalent rate of interest, provided however that such fee or interest does not exceed forty-five dollars, regardless of the name or type of charge.  However, if the loan remains unpaid at contractual maturity, the licensee may charge an amount equal to the rate of thirty-six percent per annum for a period not to exceed one year and beginning one year after contractual maturity, the rate shall not exceed eighteen percent per annum.

B.  A licensee may contract with the borrower for reimbursement of the actual fee assessed to the licensee by the licensee's depository institution as a result of a borrower's check being returned for any reason.  The fee shall be reimbursed to the licensee only once per check, regardless of the number of times the check was returned by the depository institution.

C.  Except for reasonable attorney fees and costs awarded by a court, and fees allowed under R.S. 9:3529 and 3530(C), no other fees or charges may be assessed or collected on a deferred presentment transaction or small loan, including any other fees as may be provided for under Chapter 2 of this Code Title or any other law.

Acts 1999, No. 1315, §§1, 2, eff. Jan. 1, 2000; Acts 2003, No. 1283, §1.

§3578.5.  Rebate upon prepayment

Upon the prepayment in full of a deferred presentment transaction or small loan, during the first five days of the term of such transaction or loan only, the licensee shall refund any and all unearned charges by a method no less favorable to the consumer than the actuarial method, less twenty dollars of the original fee, which shall be considered earned and shall not be subject to refund.  Should the consumer make prepayment after the first five days of the term of the transaction or loan, the licensee shall not be required to make any refund.

Acts 1999, No. 1315, §§1, 2, eff. Jan. 1, 2000.

§3578.6.  Prohibited acts

A.  A licensee shall not:

(1)  Except for reasonable attorney fees and costs awarded by a court, charge, contract for, receive, or collect a loan finance charge or credit service charge, or any other fee or charge other than as provided in R.S. 9:3578.4.

(2)  Sell any goods when those goods are financed with the proceeds of the loan or sell insurance in connection with a deferred presentment transaction or small loan.  The sale and financing of services, including but not limited to utility payment services, financial or tax services, or the sale of prepaid telephone services and telephone-related products which are not financed with the proceeds of the loan, shall not be deemed a violation of this Chapter.

(3)  Refuse a partial loan payment of fifty dollars or greater.

(4)  Divide a deferred presentment transaction or small loan into multiple agreements for the purpose of obtaining a higher fee or charge.

(5)  Threaten any customer with prosecution or refer for prosecution any check accepted as payment of a deferred presentment transaction and returned by the lender's depository institution for reason of insufficient funds.

(6)  Structure the repayment of a loan in such a manner as to attempt to circumvent the provisions of this Chapter.

(7)  Renew or roll over a deferred presentment transaction or small loan.  However, a licensee may accept a partial payment of twenty-five percent of the amount advanced plus fees charged and enter into a new deferred presentment transaction or renew the small loan for the remaining balance owed.  Once a deferred presentment transaction or small loan has been completed, a consumer may enter into a new transaction or loan with the licensee.  A deferred presentment transaction or small loan shall be considered completed when the amount advanced has been paid in full by the consumer.

(8)  Take any direct or indirect interest, possessory or otherwise, whether perfected or unperfected, in any property in connection with a small loan, or a deferred presentment transaction.

B.  It shall be unlawful for any small loan lender, for any reason and by any means, including but not limited to direct deposit and personal tender, to accept as payment, offer to accept as payment, or require for use as security any check issued pursuant to the federal Social Security Act.  In addition, it shall be unlawful for any lender making small loans to act as a depository institution for the acceptance of any check issued pursuant to the federal Social Security Act, unless such lender is a federally insured financial institution.

Acts 1999, No. 542, §1; Acts 1999, No. 1315, §§1, 2, eff. Jan. 1, 2000; Acts 2003, No. 1272, §1; Acts 2003, No. 1283, §1; Acts 2005, No. 99, §1.

§3578.7.  Posting of notice; toll-free number

The commissioner may provide a notice, which includes a toll-free number to the commissioner's office, which shall be posted, along with the fees as allowed under this Chapter, in a conspicuous manner by the licensee at the lending location.

Acts 1999, No. 1315, §§1, 2, eff. Jan. 1, 2000.

§3578.8.  Powers of the commissioner; adoption of rules and regulations

A.  The commissioner may apply the provisions of Parts I, VII, VIII, IX, and X of Chapter 2 of this Code Title, the Louisiana Consumer Credit Law, for purposes of administering and regulating the activities of licensees and the provisions of this Chapter.

B.  The commissioner may adopt rules and regulations as he deems necessary to implement the purposes and provisions of this Chapter.

Acts 1999, No. 1315, §§1, 2, eff. Jan. 1, 2000.

CODE TITLE XII - OF LOAN
CHAPTER 2.  LOUISIANA CONSUMER CREDIT LAW

PART I.  GENERAL PROVISIONS AND DEFINITIONS
§3510.  Short title 

This chapter shall be known and may be cited as the Louisiana Consumer Credit Law.

Added by Acts 1972, No. 454, §1, eff. Jan. 1, 1973.

§3511.  Scope

A.  Subject to the provisions of R.S. 9:3511(B), the parties to a consumer credit transaction may agree that the law of the place wherein the consumer credit transaction was entered into or the law of the residence of the buyer or debtor shall apply.  For the purposes of this Chapter the residence of a buyer or debtor is the address given by him as his residence in any writing signed by him in connection with a consumer credit transaction.  Until he notifies the creditor of a new or different address, the given address is presumed to be unchanged.

B.  Whenever an action is brought in this state to enforce rights arising from consumer credit transactions wherever made the creditor shall, where applicable, reduce the charges so that they do not exceed those provided in Part II and/or III of this chapter.

C.  Except as otherwise provided herein, the following agreements by a consumer are invalid with respect to consumer credit transactions, or modifications thereof, to which this chapter applies:

(1)  by which the consumer consents to the jurisdiction of another state; and

(2)  that fix venue.

D.  All fees and charges authorized under this Chapter, whether or not such fees and charges constitute or are considered to be loan finance charges, shall be deemed to be "material to the determination of the interest rate" for purposes of exportation to borrowers residing in other states under the most favored lender doctrine of federal law.

E.  All consumer credit transactions shall comply with federal Regulation Z of the Board of Governors of the Federal Reserve System.  Failure to comply with Regulation Z is a violation of this Chapter.

Added by Acts 1972, No. 454, §1, eff. Jan. 1, 1973; Acts 1985, No. 592, §2, eff. July 13, 1985; Acts 1988, No. 629, §1; Acts 1999, No. 1315, §1, eff. Jan. 1, 2000.

§3512.  Exclusions

This law does not apply to:

(1)  Extensions of credit to organizations, including government or governmental agencies or instrumentalities.

(2)  The sale of insurance by an insurer, except as otherwise provided in the part on insurance; however, this law shall apply to the sale of insurance by an insurance agent in which such agent charges a credit service charge and the insured is permitted to defer all or part of the amount due such agent in two or more installments excluding the down payment, and which otherwise constitutes a "consumer credit sale".

(3)  Transactions under public utility or common carrier tariffs if a subdivision or agency of this state or of the United States regulates, approves, or consents to the charges for the services involved, the charges for delayed payment, and any discount allowed for early payment.

(4)  Motor vehicle credit transactions, including refinancings, subject to the Motor Vehicle Sales Finance Act, R.S. 6:969.1 et seq.

(5)  Federally chartered and state chartered credit unions and transactions between credit unions and the members thereof.

(6)  Pawn brokerage services.

(7)  Credit transactions involving extensions of credit for business, commercial or agricultural purposes.

(8)  Federally related mortgage loans.

Acts 1972, No. 454, §1, eff. Jan. 1, 1973; Acts 1974, No. 466, §2; Acts 1974, No. 144, §1; Acts 1980, No. 694, §1; Acts 1983, No. 365, §1; Acts 1986, No. 584, §1, eff. July 2, 1986; Acts 1990, No. 847, §1; Acts 2001, No. 877, §2; Acts 2003, No. 340, §1.

§3513.  Waiver, agreement to forego rights 

A consumer may not waive or agree to forego rights or benefits under this chapter except that a claim, if disputed in good faith, may be settled by compromise or agreement.

Added by Acts 1972, No. 454, §1, eff. Jan. 1, 1973.

§3514.  Agreement to contract; disclosures of the contract

A.  The parties to a transaction other than a consumer credit transaction may contract with one another that such transaction shall be subject to the provisions of this Chapter, in which event the transaction shall be a consumer credit transaction within the provisions of this Chapter.  Notwithstanding the foregoing, the parties to a consumer credit transaction otherwise subject to the Motor Vehicle Sales Finance Act, R.S. 6:969.1 et seq. may not contract to become subject to the provisions of this Chapter.  Unless a creditor is exempt from the licensing requirements of this Chapter under R.S. 9:3560, a creditor may not contract more than four transactions under the provisions of this Chapter over any calendar year without first complying with the licensing requirements under Part IX of this Chapter.

B.  Written credit contracts and agreements shall accurately reflect the actual terms, conditions, and repayment schedule agreed to by the parties.  If a loan is to be repaid on demand, in a lump sum, or at undefined intervals of time, interest on the loan shall be computed by the actuarial or simple interest method when allocating payments made on the loan.

Acts 1988, No. 244, §2; Acts 1995, No. 1184, §2; Acts 1999, No. 1315, §1, eff. Jan. 1, 2000; Acts 2001, No. 877, §2; Acts 2003, No. 340, §1.

§3515.  Conduct of certain business other than making consumer loans prohibited

A. (1) (a)  A licensed lender shall not engage in the business of making sales of goods at any location where consumer loans are made.  The sale and financing of a home protection plan, thrift and buying club memberships, auto club memberships, insurance authorized by the Louisiana Insurance Code, similar consumer benefit club memberships, or financial and tax services, including the use of debit cards or electronic cash for loan disbursement, shall not be deemed a violation of this Chapter.  The word "location" as used in this Section means the entire space in which consumer loans are made, and said location must be separated from any location in which merchandise is sold or displayed by walls that may be broken only by a passageway to which the public is not admitted.

(b)  In addition, the cost of any home protection plan, club membership, insurance, or service offered pursuant to this Section may, at the option of the consumer, be payable from the proceeds of consumer loans and included on the amount financed, provided that:

(i)  The sale of a home protection plan, club membership, or service is not a factor in the approval and this fact is clearly disclosed in writing to the consumer.

(ii)  In order to obtain a home protection plan, club membership, insurance, or service, the consumer gives a specific affirmative written indication of his desire to purchase it after receiving written disclosure of the cost.

(2)  Nothing contained herein shall be construed to prohibit a licensed lender from conducting the business of making consumer loans under this Chapter on the same premises where a person, not an affiliate of said licensed lender, is engaged in the business of making sales of goods, provided that such licensed lender is not an affiliate.

B.  A sale of goods or services made with the use of a seller credit card or lender credit card or other credit arrangement at a location other than that of the licensee does not violate this section.  Formal application for a loan must be made at the location of the licensed lender; however, when a loan application is taken by persons not employed by the licensed lender, such application shall not be deemed a violation of this section.

C.  An occasional sale of property used in the ordinary course of the business of the licensee does not violate this section.

D.  A sale of property seized or legally recovered by the licensed lender does not violate this Section.

E.  No licensed lender shall conduct the business of making consumer loans under this Chapter under any name and from or at any place of business within this state, other than that stated in the license.  The closing of a consumer loan on immovable property in the office of a notary public shall not violate this Section.  Loans made by mail where credit approval is given at the location of the lender and loans made with the use of a lender credit card shall not violate this Section.  Loans governed by R.S. 9:3550 that are closed at an insurance agent/broker's location shall not violate this Section provided the loan shall be accepted by a licensed lender.

F.  The commissioner may issue a permit to persons licensed and regulated by the Office of Financial Institutions under the provisions of R.S. 37:1781 through 1808 to conduct the sale of goods and services at a location where consumer loans are made pursuant to the provisions of this Chapter.  The commissioner shall have the authority to deny the permit or suspend or terminate the permit for violations of this Chapter.  The commissioner may adopt rules to implement the provisions of this Subsection.  Such rules shall require the commissioner to grant or deny the permit within thirty days from the date the application for a permit is filed with the Office of Financial Institutions.

Added by Acts 1972, No. 454, §1, eff. Jan. 1, 1973.  Amended by Acts 1974, No. 466, §1; Acts 1980, No. 694, §1; Acts 1986, No. 584, §1, eff. July 2, 1986; Acts 1991, No. 693, §1; Acts 1992, No. 218, §1; Acts 1995, No. 1184, §2; Acts 2003, No. 578, §1; Acts 2004, No. 346, §1; Acts 2004, No. 347, §1; Acts 2005, No. 101, §1.

§3516.  Definitions

(1)  "Affiliate", as used in this Chapter, means a specific person who is directly or indirectly, through one or more intermediaries, controlled by, or controls, or is under common control with the person specified.

(2)  "Agricultural purpose" means a purpose related to the production, harvest, exhibition, marketing, transportation, processing, or manufacture of agricultural products by a natural person who cultivates, plants, propagates or nurtures the agricultural products.  "Agricultural products" includes products such as horticultural, and dairy products, livestock, wildlife, poultry, bees, forest products, fish and shell fish, and any products thereof, including processed and manufactured products, and any and all products raised or produced on farms and any processed or manufactured products thereof.

(3)  "Amount deferred" means the cash price, subtracting any down payment, under a consumer credit sale, revolving charge or seller credit card account, plus any other charges, fees and closing costs authorized by law, that are financed by the creditor under the transaction or included in or added to the balance of the consumer's indebtedness subject to credit service charges.

(4)  "Amount financed" means the amount borrowed under a consumer loan, revolving loan or lender credit card account, plus any other charges, fees, and closing costs authorized by law, that are financed by the creditor under the transaction, or included in or added to the balance of the consumer's indebtedness subject to loan finance charges.  Amount financed also includes premiums payable for insurance procured in lieu of perfecting a security interest otherwise required by the creditor in connection with the sale, lease, or loan if the premiums do not exceed the fees and charges which would otherwise be payable, and premiums payable for any insurance authorized by the Louisiana Insurance Code purchased by the consumer, at rates set forth herein or, when no rate is specified herein, at lawful rates in accordance with the provisions of the Louisiana Insurance Code.

(5)  "Billing period" or "billing cycle" means the time interval between regular periodic billing statement dates.  Such intervals may be considered equal intervals of time unless a billing date varies more than four days from the regular date.

(5.1)  "Cash advance" means an advance of cash or a cash equivalent under a lender credit card account including but not limited to the purchase of a money order, wire transfer services, or the use of a convenience check to purchase goods or services.

(6)  "Cash price" of goods and services means the price for which the seller would have sold to the consumer and the consumer would have bought from the seller, the thing that is the subject matter of the consumer credit transaction, if such sale had been a sale for cash instead of a consumer credit transaction.  The cash price may include any taxes and charges for delivery, installation, servicing, processing, repairs, alterations or improvements.

(7)  "Check" means any check, draft, item, orders or requests for payment of money, negotiable orders, withdrawal or any other instrument used to pay a debt or transfer money from one to another.

(8)  "Closing costs" with respect to a debt secured by a mortgage, lien, or privilege on immovable property includes:

(a)  Fees or premiums for title examination, title curative expenses, title insurance, or similar purposes including surveys, and essential public certificates,

(b)  Fees for preparation of an act, settlement statement, or other documents,

(c)  Escrows for future payments of taxes and insurance,

(d)  Notarial fees,

(e)  Recording fees,

(f)  Appraisal fees, and

(g)  Credit reports.

(9)  "Commissioner" means the commissioner of financial institutions.

(10)  "Consumer" means a natural person who purchases goods, services, or movable or immovable property or rights therein, for a personal, family, or household purpose and includes a purchaser or buyer in a consumer credit sale or transaction made with the use of a seller credit card or otherwise, or a borrower or debtor in a consumer loan, revolving loan account, or a lender credit card.

(11)  "Consumer credit insurance" means insurance, other than insurance on property, by which the satisfaction of debt in whole or in part is a benefit provided, but does not include

(a)  insurance issued as an isolated transaction on the part of the insurer not related to an agreement or plan for insuring debtors of the creditor; or

(b)  insurance indemnifying the creditor against loss due to the debtor's default.

(12)  A "consumer credit sale" is the sale of a thing, other than the sale of religious periodicals, books, and other religious materials by bona fide religious associations, or immovable property, in which a credit service charge is charged and the purchaser is permitted to defer all or part of the purchase price or other consideration in two or more installments excluding the down payment when the thing is purchased primarily for personal, family, or household purposes, and the purchaser is a person other than an organization.  "Consumer credit sale" shall not include a lease of movable property under which the lessee agrees to pay as compensation for use a sum substantially equivalent to, or in excess of, the initial value of the leased property and under which the lessee will become, or has the option to become, for no additional consideration or for nominal consideration, the owner of the leased property upon compliance with the agreement.

(13)  "Consumer credit transaction" means a consumer loan or a consumer credit sale but does not include a motor vehicle credit transaction made pursuant to R.S. 6:969.1 et seq.

(14)  "Consumer loan" means a loan of money or its equivalent made by a supervised financial organization, a licensed lender, or lender in which the debtor is a consumer, and the loan is entered into primarily for personal, family, or household purposes and includes debts created by the use of a lender credit card, revolving loan account, or similar arrangement, as well as insurance premium financings.  A "consumer loan" further includes a loan of money or its equivalent to a consumer entered into primarily for personal, family, or household purposes, which is secured by a second or junior lien or mortgage on owner-occupied one-to-four family residential immovable property, or which is secured by a first lien or mortgage on owner-occupied one-to-four family residential immovable property to the extent that the loan does not qualify as a federally related mortgage loan.

(15)  "Credit card" means any card, plate, coupon book, or other single credit device that may be used from time to time to obtain credit.

(16)(a)  "Credit service charge" means the sum of the following:

(i)  All charges payable directly or indirectly by the consumer and imposed directly or indirectly by the seller as an incident to the extension of credit, including any of the following types of charges that are applicable: time price differential; service; carrying or other charge, however denominated; premium or other charge for any guarantee or insurance protecting the seller against the consumer's default or other credit loss; and

(ii)  Charges paid by the consumer for investigating the collateral or credit worthiness of the consumer or for commissions or brokerage for obtaining the credit, irrespective of the person to whom the charges are paid or payable, unless the seller had no notice of the charges when the credit was granted.

(b)  The term does not include default charges, delinquency charges, deferral charges, N.S.F. check charges as set forth in R.S. 9:3529, origination fees as set forth in R.S. 9:3530, or any of the items enumerated in R.S. 9:3516(3)(c).
(17)  "Down payment" means an amount, including the value of any property used as a trade-in, paid to a seller to reduce the cash price of goods or services purchased under a consumer credit sale.

(18)  The term "extender of credit" or "creditor" as used in this Chapter includes a seller in a consumer credit sale, revolving charge account, or transaction made with the use of a seller credit card or otherwise, or a lender in a consumer loan, a revolving loan account, or a lender credit card transaction.  "Creditor" also includes a subsequent assignee or transferee of the consumer's obligation, but does not include a bona fide pledgee.

(19)  "Federally related mortgage loan" as used in this Chapter shall have the same meaning as provided in the Residential Mortgage Lending Act, specifically R.S. 6:1083(13).

(19.1)  "Home protection plan" means a contract between the homeowner and a warranty or service company wherein the company is obligated to pay or reimburse the cost to repair or replace the covered built-in appliances or major mechanical systems of the consumer's home in the event of a breakdown.

(20)  A "home solicitation sale" is a consumer credit sale of goods or services or both, other than motor vehicles, farm equipment, or services, in which the seller or a person acting for him engages in a personal solicitation of the sale at any place other than the business establishment of the seller and consumer's agreement or offer to purchase is there given to the seller or a person acting for him.  This definition shall also include all telephone sales in which the seller has initiated contact regardless of his location, and the consumer's agreement to purchase is made at the consumer's home.  It does not include a sale made pursuant to a preexisting revolving charge account, a catalogue credit sale, a preexisting consumer credit sale agreement providing for a series of sales, or a sale made pursuant to prior negotiations between the parties at a business establishment at a fixed location where goods or services are offered or exhibited for sale, or a sale that may have been initiated by the consumer by communication with the seller at his business establishment.

(21)  "Lender credit card" means a revolving loan account that may be accessed by use of a credit card.  For limited purposes of R.S. 9:3516(23)(b), 3517(B), 3524(D), 3527, 3529, and 3530, a "lender credit card" includes a travel and entertainment credit card account that is not subject to loan finance charges or credit service charges.

(22)  "Licensed lender" means a person licensed by the commissioner to make consumer loans pursuant to this Chapter.

(23)(a)  "Loan finance charge" means the sum of the following:

(i)  All charges payable directly or indirectly by the consumer and imposed directly or indirectly by the lender as a requirement of the extension of credit, including any of the following types of charges that are applicable: interest or any amount payable under a point, discount, or other system of charges, however denominated; and

(ii)  Charges paid by the consumer for investigating the collateral or credit worthiness of the consumer.

(b)  The term does not include default charges, deferral charges, delinquency charges, N.S.F. check charges as set forth in R.S. 9:3529, reasonable membership charges in connection with an open-end credit plan, origination and other fees as set forth in R.S. 9:3530, any of the items enumerated in Subparagraph (8)(b) of this Section, or other fees and charges that are not considered to be a finance charge under the Federal Truth in Lending Act and Regulation Z of the Board of Governors of the Federal Reserve System.

(24)  "Organization" means corporation, government or governmental subdivision or agency, trust, estate, partnership, cooperative, or association.

(24.1)  "Person" as used in this Chapter means an individual or corporation, partnership, trust, association, joint venture pool, syndicate, sole proprietorship, unincorporated organization, or any other form of entity not specifically listed herein.

(25)  "Precomputed consumer credit transaction" means a consumer credit transaction under which loan finance charges or credit service charges are computed in advance over the entire scheduled term of the transaction and capitalized into the face amount of the debtor's promissory note or other evidence of indebtedness.

(26)  "Prepaid finance charge" in connection with a simple interest transaction means any loan finance charge or credit service charge paid separately in cash or by check before or at consummation of the transaction, or withheld from the proceeds of the transaction at any time.  Prepaid finance charges may be funded under the loan at the borrower's request by increasing the original amount financed or amount deferred under the borrower's note, with such increased amount, including prepaid finance charges, being subject to simple interest over the loan term.  Prepaid finance charges shall not be included in the contract rate.

(27)  "Principal" means the amount financed or amount deferred under a consumer credit transaction.

(28)  "Pro rata" as used in this chapter refers to a method of computing deferral charges by dividing the precomputed loan finance charge or precomputed credit service charge by the total number of days in the contract and multiplying the sum by the number of days that are deferred.

(29)  "Revolving charge account" means an arrangement between a seller or issuer of a seller credit card honored by the seller and a consumer pursuant to which:

(a)  The creditor permits the consumer to purchase goods or services on a preauthorized basis;

(b)  The creditor reasonably contemplates repeated transactions;

(c)  The creditor may impose a credit service charge from time to time on the outstanding unpaid balance of the consumer's account;

(d)  The amount of credit that may be extended to the consumer, up to any limit set by the creditor, is generally made available to the extent that any outstanding balance is repaid; and

(e)  No credit service charges may be imposed upon the consumer for a billing period if the account is paid in full within a period of twenty-five days from the billing date.

(30)(a)  "Revolving loan account" means an arrangement between a lender and a consumer pursuant to which:

(i)  The creditor may permit the consumer to obtain consumer loan advances on a preauthorized basis;

(ii)  The creditor reasonably contemplates repeated transactions;

(iii)  The creditor may impose a loan finance charge from time to time on the outstanding unpaid balance of the consumer's account; and

(iv)  The amount of credit that may be extended to the consumer under the account, up to any limit set by the creditor, is generally made available to the extent that any unpaid balance is repaid.

(b)  The amount borrowed under a revolving loan account may include, if required by the creditor, an amount not greater than ninety-nine dollars and ninety-nine cents exceeding the draft or similar order if said amount is immediately credited to the consumer's deposit account with the creditor or with the creditor's agent.

(31)  "Seller credit card" means a revolving charge account that may be accessed by use of a credit card.

(32)  "Simple interest transaction" means a consumer credit transaction under which loan finance charges or credit service charges are assessed by application of a contractual simple interest rate or rates to the unpaid balance of the debtor's promissory note, account or other evidence of indebtedness.

(33)  "Supervised financial organization" means either of the following:

(a)  A banking or similar organization organized, certified, and supervised by an agency of either the United States of America or the state of Louisiana or any other state pursuant to the banking, currency, and related laws of the United States of America or of the state of Louisiana or any other state.

(b)  An organization which is an approved lender under the rules and regulations of the Federal Housing Administration, the Veterans Administration, or the Federal Home Loan Mortgage Corporation.

(34)  Repealed by Acts 1995, No. 1184, §4.

(35)  "Thing" as used in the chapter is as defined by law and includes movable and immovable property and rights therein, goods, or services.

(36)  "Unconscionable".  A contract or clause is unconscionable when at the time the contract is entered into it is so onerous, oppressive or one-sided that a reasonable man would not have freely given his consent to the contract or clause thereof in question; provided, however, for the purposes of this chapter, an agreement, clause, charge or practice expressly permitted by this chapter or any other law or regulation of this state or of the United States or subdivision of either, or an arrangement, clause, charge or practice necessarily implied as being permitted by this chapter or any other law or regulation of this state or the United States or any subdivision of either is not unconscionable.

(37)  "Unpaid debt" as used in this Chapter means the total of the amount financed, loan finance charges, default charges, and delinquency charges including the amount due at the time of default plus all interest which may accrue from the time of default until the entire balance is paid.

Added by Acts 1972, No. 454, §1, eff. Jan. 1, 1973.  Amended by Acts 1974, No. 466, §1; Acts 1978, No. 636, §1; Acts 1978, No. 761, §1; Acts 1980, No. 502, §1, eff. July 22, 1980; Acts 1980, No. 694, §1; Acts 1980, 2nd Ex.Sess., No. 16, §1, eff. Sept.  16, 1980; Acts 1981, No. 473, §1; Acts 1982, No. 258, §1; Acts 1982, No. 434, §1; Acts 1983, No. 365, §1.  Acts 1984, No. 384, §1; Acts 1985, No. 592, §§2 and 6, eff. July 13, 1985; Acts 1985, No. 808, §1; Acts 1988, No. 629, §1.  eff. July 22, 1985; Acts 1986, No. 584, §§1, 4, eff. July 2, 1986; Acts 1987, No. 870, §1; Acts 1988, No. 629, §1; Acts 1990, No. 709, §2, eff. July 20, 1990; Acts 1991, No. 480, §1; Acts 1991, No. 697, §1; Acts 1992, No. 100, §1; Acts 1995, No. 1184, §§2, 4; Acts 1997, No. 1033, §1; Acts 2000, 1st Ex. Sess., No. 34, §2, eff. April 14, 2000; Acts 2001, No. 877, §2; Acts 2005, No. 101, §1.

§3517.  Terms; construction; additional fees and charges

A.  Wherever applicable in this Chapter, use of the masculine includes the feminine and use of the plural includes the singular and vice versa.

B.  As a general rule of construction, persons may look to comparable rules, definitions, and principles under the Federal Real Estate Settlement Procedures Act and Regulation X of the Office of the Secretary of the Department of Housing and Urban Development, the Federal Truth in Lending Act, and Regulation Z of the Board of Governors of the Federal Reserve System for guidance in further defining and interpreting terms and concepts that are not otherwise defined or specified under the provisions of this Chapter.  For example, those fees and charges that are not classified as or considered to be finance charges for Federal Truth in Lending purposes are not considered to be loan finance charges for purposes of this Chapter.  In addition, nothing contained in the provisions of this Chapter shall be construed to prohibit the imposition of fees and charges which are otherwise permissible under R.S. 6:548.

C.  The commissioner shall prescribe, by rule not inconsistent with the provisions of this Chapter, additional fees and charges which may be imposed and collected by an extender of credit if such fees and charges have been contractually provided for in the consumer's promissory note, or credit contract or agreement.

Acts 1988, No. 629, §1; Acts 1995, No. 1184, §2; Acts 1999, No. 1315, §1, eff. Jan. 1, 2000.

§3518.  Construction against implicit repeal 

This chapter being a general act intended as a unified coverage of its subject matter, no part of it shall be deemed impliedly repealed by subsequent legislation if such construction can reasonably be avoided.

Added by Acts 1972, No. 454, §1, eff. Jan. 1, 1973.

§3518.1.  Records of the Office of Financial Institutions

A.  Except as otherwise provided, all records of the office of financial institutions shall be kept strictly confidential within the office, and such records and reports shall not be subject to subpoena or other legal process.

B.  The commissioner, in his sole discretion, when requested in writing, may disclose or cause the employees of the office of financial institutions to disclose records of the office of financial institutions concerning any person governed by this Chapter when such records are requested by another state or federal agency having authority to investigate or license such person governed by this Chapter, or are requested by a bankruptcy trustee or any law enforcement agency in connection with an investigation to recover assets of a current or former licensee.

C.  Confidential records of either the office of financial institutions or of one of its supervised entities licensed under this Chapter, produced by discovery or introduced into evidence as part of a public hearing conducted under the Louisiana Administrative Procedure Act shall remain confidential and not be deemed public.

D.  Notwithstanding any provision of law to the contrary, except for documents or information of other federal or state regulatory or law enforcement agencies in the possession of the office of financial institutions, any federal or state district court within Louisiana may order the office of financial institutions to disclose information and produce documents belonging to the office of financial institutions which are relevant to claims or issues at dispute in a lawsuit subject to the following conditions:

(1)  The requesting party shall file the appropriate motion in the proper federal or state court setting forth the documents or information requested with sufficient specificity and the basis for such request.

(2)  The requesting party shall provide the office of financial institutions with a copy of any such filing prior to any scheduled proceeding designed to resolve the motion to allow the office a reasonable period of time within which to respond to such filing in an adequate manner, but in no event fewer than ten days prior to such scheduled hearing date.

(3)  When no other source for such information requested is available, and upon a showing by the requesting party of good cause and substantial need, the court may require the disclosure of all or a part of the information requested subject to a protective order.  The contents and terms of such protective order shall be determined solely by the office of financial institutions with the approval of the court.

E.  Notwithstanding any other provision of law to the contrary, including but not limited to R.S. 49:956(8)(c), there shall be no liability on the part of, and no cause of action shall rise against, the Office of Financial Institutions or its agents or employees for any good faith release or disclosure of information or for statements made in good faith in any administrative hearings or in any reports or communications concerning regulatory issues and the supervision and regulation of all entities under the jurisdiction of the Office of Financial Institutions.

Acts 1997, No. 366, §2; Acts 2004, No. 587, §2, eff. June 29, 2004.

§3518.2.  Credit cards; unsolicited delivery or mailing prohibited; penalty

A.  As used in this Section, "credit card" means any credit card as defined in R.S. 9:3516(15) and any other document or device intended or adopted for the purpose of establishing the identity and credit of any person in connection with the purpose of renting on credit goods or services, or obtaining loans.

B.  (1)  Except as provided in Subsection C of this Section, it shall be unlawful for any financial institution, retail merchant, or other person to mail or otherwise deliver any credit card in this state.

(2)  Whoever violates this Subsection may, upon conviction, be sentenced to pay a fine of not more than one thousand dollars per occurrence.

C.  This Section shall not apply to any credit card when mailed or otherwise delivered either:

(1)  In response to a request or application for a credit card.

(2)  As a replacement for a credit card previously issued to the person to whom the credit card is shipped or mailed.

D.  If any credit card is issued to a person who has not requested or accepted by use the issuance of such credit card, the issuer shall be liable to the person whose name appears on the credit card for any damages and expenses, or either, including attorney fees, which the person incurs due to the use of such credit card without permission of the person to whom it is issued.

Acts 1999, No. 664, §1.

§3518.3.  Credit cards; printing of accounting numbers on sales receipts; liability

A.  As used in this Section, the following terms shall have the following meanings:

(1)  "Cardholder" means the person named on the face of a credit card to whom or for whose benefit the credit card is issued by an issuer and shall include any employee or other agent or authorized user of the card.

(2)  "Credit card" means any instrument or device, whether known as a credit card, credit plate, bank service card, bank card, check guarantee card, debit card, or by any other name, including an account number, issued with or without fee by an issuer for the use of a cardholder in obtaining money, goods, services, or anything else of value or for use in an automated banking device to obtain any of the services offered through the device.

(3)  "Issuer" means the financial institution or other business organization which issues a credit card or its duly authorized agent.

(4)  "Person" means an individual or corporation, partnership, trust association, joint venture pool, syndicate, sole proprietorship, unincorporated organization, or any other legal entity.

(5)  "Provider" means a person who furnishes money, goods, services, or anything else of value upon presentation, whether physically, in writing, verbally, electronically, or otherwise of a credit card by the cardholder, or any agent or employee of such person.

B.  Except as otherwise provided in this Section, no provider shall print or otherwise produce or reproduce, or permit the printing or other production or reproduction of either of the following:

(1)  Any part of the credit card account number, other than the last five digits or other characters on any receipt provided or made available to the cardholder.

(2)  The credit card expiration date on any receipt provided or made available to the cardholder.

C.  (1)  This Section shall not apply to a credit card transaction in which the sole means available to the provider of recording the credit card account number is by handwriting or by imprint of the card.

(2)  This Section shall not apply to receipts issued for transactions on the electronic benefits transfer card system in accordance with 7 CFR 274.12(g)(3).
D.  Any provider who violates the provisions of this Section shall be liable to the cardholder and the issuer for any damages or expenses, or both, including attorney fees, which the cardholder or issuer incurs due to the use of the cardholder's credit card without the permission of the cardholder.

E. (1)  The provisions of this Section shall become operative on January 1, 2004, with respect to any cash register or other machine or device that electronically prints receipts for credit card transactions that is in use prior to January 1, 2002.

(2) The provisions of this Section shall become operative on January 1, 2002, with respect to any cash register or other machine or device that electronically prints receipts for credit card transactions that is first put into use on or after January 1, 2002.

Acts 2001, No. 584, §1.

PART II.  MAXIMUM CHARGES

§3529.  Installment of consumer credit transaction paid by N.S.F. check; additional charge to account

The parties in a consumer credit transaction may contract for an additional charge to be assessed against the consumer's account if the consumer tenders a check or makes an electronic debit in payment on such account and such check or electronic debit is returned from any bank, savings and loan association, thrift institution, or credit union or any other organization or institution authorized by the state of Louisiana or the United States to issue checks, drafts, or similar negotiable instruments or payments by electronic means, due to insufficient credit or funds in the account for payment of such check or electronic payment in full upon its presentation.  The additional charge shall not exceed twenty-five dollars or five percent of the amount of the check or electronic payment, whichever is greater.  Such charge shall be in addition to any delinquency charge assessed under the provisions of R.S. 9:3527.

Added by Acts 1981, No. 473, §1; Acts 1999, No. 690, §1; Acts 2004, No. 65, §2; Acts 2005, No. 132, §1.

§3530.  Fees; origination; notary, documentation; over-the-credit-limit fee

A. (1)  A lender may charge an origination fee that does not exceed twenty-five dollars on a consumer loan or revolving loan account.

(2)  The origination fee may be charged only once in connection with a single loan to one borrower over any consecutive thirty-day period, regardless of the number of renewals or refinances during the same thirty-day period.  An origination fee may be charged on any new loan made during a prior loan's consecutive thirty-day period provided the new loan is not a renewal, refinance, or rollover of the prior loan.  When a loan is paid in full, an origination fee may be charged on any subsequent new loan without regard to the prior loan's consecutive thirty-day period.

(3)  Notwithstanding any other law to the contrary, an origination fee shall not be considered a loan finance charge and shall not be subject to refund upon prepayment or acceleration of maturity.

B.  Non-real estate related notary fees assessed in connection with consumer credit transactions subject to this Chapter are limited to a maximum of fifteen dollars.

C. (1)  A lender may charge a documentation fee as reimbursement for actual costs incurred, not to exceed five dollars, in connection with a non-real estate consumer loan transaction.

(2)  Notwithstanding any other law to the contrary, a documentation fee shall not be considered as interest nor shall it be included in the calculation of interest.

(3)  An insurance premium finance company may not charge a documentation fee under this Subsection.

(4)  In lieu of the documentation fee provided in Paragraph (1) of this Subsection, a lender may charge a documentation fee , not to exceed twenty dollars, in connection with any non-real estate consumer loan not subject to R.S. 9:3578.1 through 3578.8.

D.  A lender upon entering into a revolving loan or lender credit card account that is secured by a collateral mortgage or equivalent security interest on immovable (real) property, may assess an origination fee in an amount not to exceed two percent of the consumer's established credit limit.  Such origination fees may be assessed in addition to permissible loan finance charges and are not subject to rebate upon cancellation or termination of the consumer's account.

E.  (1)  A lender may contract for and receive reasonable over-the-credit-limit fees in connection with revolving loan, lender credit card, revolving charge and seller credit card accounts that are payable whenever the consumer exceeds the credit limit established for the account.

(2)  A lender shall cease the assessment of over-the-credit-limit fees in connection with lender credit card and seller credit card accounts upon termination of the contract.

F.  (1)  A lender may charge the consumer the convenience fee authorized by R.S. 47:532.1(C) for services performed by a public license tag agent.  Such fee shall not be charged to the consumer more than once.

(2)  Notwithstanding any other law to the contrary, the convenience fee authorized by R.S. 47:532.1(C) shall not be considered as interest, nor shall it be included in the calculation of interest.

Acts 1986, No. 584, §1, eff. July 2, 1986; Acts 1987, No. 498, §1; Acts 1988, No. 629, §1; Acts 1995, No. 153, §1; Acts 1995, No. 1184, §2; Acts 1999, No. 514, §1; Acts 1999, No. 1315, §1, eff. Jan. 1, 2000; Acts 2003, No. 633, §2; Acts 2004, No. 89, §1; Acts 2005, No. 123, §1, eff. June 22, 2005.

PART VII.  REMEDIES AND PENALTIES 

§3551.  Unconscionability 

With respect to a consumer credit transaction, if the court as a matter of law finds the agreement or any clause of the agreement to have been unconscionable at any time it was made the court may refuse to enforce the agreement, or it may enforce the remainder of the agreement without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result; provided, however, for the purposes of this chapter, an agreement, clause, charge or practice expressly permitted by this chapter or any other law or regulation of this state or of the United States or subdivision of either, or an agreement, clause, charge or practice necessarily implied as being permitted by this chapter or any other law or regulation of this state or the United States or any subdivision of either is not unconscionable.

Added by Acts 1972, No. 454, §1, eff. Jan. 1, 1973.

§3552.  Effect of violations on rights of parties

A.  Violations discovered as a result of written consumer complaint

(1)  Intentional violations or violations not caused by good faith errors.

(a)  If the court finds that the extender of credit has intentionally or as a result of error not in good faith violated the provisions of this chapter, the consumer is entitled to a refund of all loan finance charges or credit service charges and has the right to recover three times the amount of such loan finance charge or credit service charge together with reasonable attorney's fees.  The right to recover the civil penalty under this subsection accrues only after

(i)  written notice is given to the extender of credit by certified mail addressed to the extender of credit's place of business in which the consumer credit transaction arose;

(ii)  a copy of such notice is mailed to the extender of credit's agent for service of process; and

(iii)  thirty days have elapsed since receipt of such notice by the extender of credit, and the violation has not been corrected.

(b)  Except as otherwise provided herein, if the notices provided for in Subsection A(1)(a) of this section have been given by the consumer, the following acts by the extender of credit shall be presumed to be an intentional violation or a violation not resulting from good faith error:

(i)  Failure to return or give credit for an overcharge in the loan finance charge or credit service charge or, failure to return a deficiency in the rebate within the time period set forth in Subsection A(1)(a)(iii) of this section when such overcharge or deficiency exceeds the greater of (1) ten percent of such loan finance charge, credit service charge or rebate; or (2) fifteen dollars.

(c)  If the extender of credit fails to return or give credit for an overcharge or deficiency as provided in Subsection A(1)(b) of this section, in addition to the penalties in Subsection A(1)(a) of this section, the consumer executing the consumer credit transaction and giving the required notices shall be entitled to collect from the extender of credit up to one hundred dollars of his actual documented out-of-pocket expenses incurred as a direct result of such failure to act.

(d) In the case of multiple violations involving an overcharge in the loan finance charge, credit service charge or rebate of the size described in Subsection A(1)(b)(i) of this section, the extender of credit must notify the commissioner of the existence of such multiple violation and must give the commissioner a reasonable description of such multiple violation within thirty days after the receipt of the written notice from the complaining consumer, and the extender of credit must correct such multiple violation as to each consumer affected thereby within thirty days of the receipt of the written notice from the complaining consumer.  Upon good cause shown, the commissioner may grant up to two thirty day extensions within which the extender of credit must correct the violation.  If the extender of credit fails to give the commissioner the required notice or fails to correct such multiple violation as required herein, then from such failure it shall be presumed that such multiple violation was intentional or not in good faith.

(2)  Unintentional violations or violations caused by good faith errors.

(a)  If a violation of this chapter is not intentional or is made in good faith on the part of the extender of credit the court may require the extender of credit to correct the violation, but the consumer is not entitled to the civil remedies granted by this section; provided however the provisions hereof shall not protect the extender of credit if the provisions of Subsections A(1)(b) and A(1)(d) of this section are applicable.

(b) If the complaining consumer gives the extender of credit written notice as provided in Subsections A(1)(a)(i) and A(1)(a)(ii) of this section of an alleged violation of the provisions of this chapter, although such violation was unintentional or resulted from good faith error or did not in fact exist, the extender of credit must give the complaining consumer a reasonable response to the complaint in writing within thirty days of the receipt of written notice from the complaining consumer.  If the extender of credit fails to give such response timely, the complaining consumer shall be entitled to collect from the extender of credit up to one hundred dollars of his actual documented out-of-pocket expenses incurred as a direct result of the failure of the extender of credit to comply with the provisions hereof.

B.  Self-discovered violations

(1)  An extender of credit has no liability for the civil remedies granted by this section in all instances other than multiple violations and whether intentional or resulting from good faith error or not, if: (a) within fifteen days after discovering a violation and prior to receipt of written notice of such violation from a consumer, or (b) within fifteen days after the occurrence of such violation, regardless of receipt of such notice from a consumer, the extender of credit gives written notice to the consumer or his designated agent of the violation and corrects the violation.  If the violation consists of a prohibited agreement, giving the consumer a corrected copy of the writing containing the violation is sufficient notification and correction.  If the violation consists of an excess charge, correction shall be made by an adjustment or refund.

(2)  In the case of all self discovered multiple violations whether intentional or resulting from good faith error or not, the extender of credit shall have no liability for the civil remedies granted by this section if: (a) within fifteen days after discovering such violations the commissioner is notified of the existence of such multiple violation and given a reasonable description thereof, and (b) such violations are corrected as to each consumer affected thereby within thirty days after discovering such violations.  Upon good cause shown the commissioner may grant up to two thirty day extensions within which the extender of credit may correct the violation.  If a consumer delivers written notice of such violation at any time after the commissioner is notified by the extender of credit, it shall not affect the rights of the extender of credit to be relieved of liability as provided herein.

C.  No act done or omitted in conformity with any advisory opinion or interpretation issued by the office of financial institutions at the time of the act or omission or subsequent to the act or omission shall constitute a violation of this Chapter, notwithstanding that after such act or omission has occurred, such advisory opinion or interpretation is amended, rescinded, or determined by judicial or other authority to be invalid for any reason.  Advisory opinions and interpretations of the office of financial institutions shall not be considered rules requiring compliance with the rulemaking process of the Louisiana Administrative Procedure Act.  The commissioner and the employees of the office of financial institutions shall have no liability to any person with respect to an advisory opinion or interpretation issued in connection with this Chapter.

D.  Except as otherwise provided herein, any written notice required in this section may be mailed by registered, certified, first class, or air mail at the sender's option.  Proof of receipt by the extender of credit may consist of a return receipt executed by an employee of the extender of credit.  Proof of receipt by the consumer may be a return receipt executed by the consumer.  Proof of mailing any written notice may be a postmarked registered mail receipt, a postmarked certified mail receipt, or a post office certificate of mailing.

The written notice shall identify the contract, state the names of the extender of credit and the consumer, and shall include the date and a reasonable description of the violation.

In any case where the extender of credit must respond in writing to a complaining consumer, the written notice or other required written response shall be mailed to the last address contained in the extender of credit's file on that consumer, unless the consumer specifies a different address in his written notice sent to the extender of credit.

E.  Any civil action under this section must be brought within sixty days of final payment of the consumer credit contract, or in the case of a revolving loan or revolving charge account, within one year of the date of the violation.

F.  Definitions of terms used in this section:

(1)  The term "civil remedies" as used herein shall include civil penalties, attorney's fees and out-of-pocket expenses.

(2)  The term "good faith error" as used herein shall include errors of law as well as errors of fact.

(3)  The term "multiple violation" as used herein means a violation which has recurred more than one hundred times as a result of a common error.

G.  Attorney fees shall be measured by the time reasonably expended by the consumer's attorney and not by the amount of recovery.

Added by Acts 1972, No. 454, §1, eff. Jan. 1, 1973; Acts 1995, No. 1184, §2; Acts 2000, 1st Ex. Sess., No. 34, §2, eff. April 14, 2000.

§3553.  Criminal penalties

A.(1)  An extender of credit and any individual directly involved in the extension of credit who willfully makes charges in excess of those permitted by the provisions of this chapter is guilty of a misdemeanor and upon conviction may be sentenced to pay a fine not less than two hundred fifty dollars or more than five thousand dollars, or to imprisonment not exceeding one year, or both.

(2)  A person, other than a supervised financial organization, who willfully engages in the business of making or taking assignments of consumer loans without a license in violation of the provisions of this Chapter applying to authority to make consumer loans is guilty of a misdemeanor and upon conviction may be sentenced to pay a fine not less than two hundred fifty dollars nor more than five thousand dollars, or to imprisonment not exceeding one year, or both.

(3)  A person who willfully engages in the business of making consumer credit transactions, or of taking assignments of rights against consumers arising therefrom and undertakes direct collection of payments or enforcement of these rights, without complying with the provisions of this Chapter concerning notification (R.S. 9:3563-3565), is guilty of a misdemeanor and upon conviction may be sentenced to pay a fine not exceeding one thousand dollars, or to imprisonment not exceeding four months, or both.

(4)  A person who willfully engages in the business of consumer loan brokering without complying with the provisions of this Chapter concerning registration (R.S. 9:3572.1 et seq.) is guilty of a misdemeanor, and upon conviction may be sentenced to pay a fine not exceeding five thousand dollars, or to imprisonment not exceeding one year, or both.

B.  When the extender of credit is a corporation, its officers, directors, or stockholders who are not personally involved in violations of this Chapter shall not be subject to the criminal penalties of this Section.

Added by acts 1972, No. 454, §1, eff. Jan. 1, 1973; Acts 1992, No. 147, §1; Acts 1995, No. 1184, §2.

PART VIII.  ADMINISTRATION

§3554.  Powers of commissioner

A.  In addition to other powers granted by this Chapter, the commissioner within the limitations provided by law may:

(1)  Receive and act on complaints, take action designed to obtain voluntary compliance with this Chapter, including entering into voluntary consent or compliance agreements with persons conducting activities regulated by this Chapter without the necessity of a hearing or order, or commence proceedings on his own initiative;

(2)  counsel persons and groups on their rights and duties under this chapter;

(3)  establish programs for the education of consumers with respect to credit practices and problems;

(4)  make studies appropriate to effectuate the purposes and policies of the chapter and make the results available to the public; and

(5)  adopt, amend, and repeal substantive rules when specifically authorized by this chapter, and adopt, amend, and repeal procedural rules to carry out the provisions of this chapter.

B.  The commissioner shall have the power to promulgate rules and regulations necessary for the enforcement of but not inconsistent with this chapter.  Such rules and regulations shall be referenced to the sections or subsections which they interpret or apply.  Copies of rules and regulations shall be sent to all persons who have filed notification with the commissioner at least thirty days prior to the effective date of the rule or regulation.

C.  (1)  The commissioner is hereby authorized to request and obtain from any other department or agency of the state and such are hereby authorized to furnish to the commissioner any records or information relevant to any consumer complaint or consumer credit transaction investigation or hearing by the commissioner, but excluding records or information otherwise provided by law to be privileged.  The commissioner, in his sole discretion, when requested in writing, may disclose or cause the employees of the office of financial institutions to disclose records of the office of financial institutions concerning any person governed by Title 9, when such records are requested by another state or federal agency having authority to investigate or license such person governed by Title 9, or are requested by a bankruptcy trustee or any law enforcement agency in connection with an investigation to recover assets of a current or former licensee.

(2)  If the lender's records are located outside the state, the lender, at the commissioner's option, shall make those records available to the commissioner at a location within the state convenient to the commissioner, or pay the reasonable and necessary expenses for the commissioner or his representatives to examine them at the place where they are maintained.  The commissioner may designate representatives, including comparable officials of the state in which the records are located, to inspect them on his behalf.

D.  The commissioner shall have the power to subpoena any person for the purpose of discovering violations of this chapter.

E.  The commissioner may, upon notice to a person regulated by this Chapter and reasonable opportunity to be heard at an administrative hearing, revoke or suspend the license, notification, or registration if:

(1)  The person has violated any provisions of this Chapter or any rule or order lawfully made by the commissioner under this Chapter.

(2)  The person has violated any provisions of a voluntary consent or compliance agreement which has been entered into with the commissioner.

(3) (a)  The person has intentionally or knowingly provided or caused to be made any false or fraudulent information or financial statements to the commissioner.

(b)  The person has intentionally or knowingly failed to state in any application for a license, registration, or notification any material fact which is required to be stated therein.

(c)  The commissioner finds any fact or condition exists which, if it had existed at the time of the original application for licensure, notification, or registration, would have warranted the refusal of its issuance.

(4)  The person fails to maintain records as required by the commissioner by rule, after being given written notice and thirty days within which to correct the failure to maintain such records.  Upon good cause shown, the commissioner may grant up to two thirty-day extensions within which the recordkeeping violations may be corrected.

(5)  The person violates any provision of a regulatory or prohibitory statute, and has been found to have violated such statute by the governmental agency responsible for determining such violations.

(6)  The person engages in fraudulent conduct, including a finding of civil fraud.

(7)  The person has been permanently or temporarily enjoined by any court of competent jurisdiction from engaging in or continuing any conduct or practice involving any aspect of the business of making loans.

(8)  A license, notification, or registration the person holds in any other state to engage in the business of making consumer loans or consumer credit sales is revoked or suspended for acts or practices which also violate the provisions of this Chapter.

(9)  The person violates the written restrictions or conditions under which his license, registration, or notification was issued.

(10)  The person transfers consumer loans to an unlicensed or non-exempt person, without the prior written approval of the commissioner, except in accordance with the provisions of this Chapter or any rule pursuant thereto.

(11)  The person has abandoned the physical location for which the license, registration, or notification was issued, has not applied for a change of location, and fails to respond within thirty days to a certified mail notice sent to his registered agent for service of process and to his mailing address.

(12)  A person which is a business entity is used as a means of furthering a criminal act or a civil fraud.

(13)  Another consumer loan license held by the same person or his parent company is revoked for serious and repeated violations of the Louisiana Consumer Credit Law.

(14)  A person fails, after notice and without lawful excuse, to obey an order or subpoena issued by the commissioner.

F.  The commissioner may, if he finds that the public safety or welfare requires emergency action, order an immediate suspension of a license, registration, or notification under this Chapter, or order a person to immediately cease and desist from an act or practice regulated by this Chapter and to take affirmative action to prevent the continuance of such act or practice pending a hearing, whenever it appears that any person has engaged in or is engaging in any act or practice which is prohibited by this Chapter, or by any rule, regulation, or order promulgated or issued thereunder, or any person has failed to act under any affirmative duty imposed by this Chapter, or rule or regulations promulgated or issued thereunder, subject to the right of such person to a hearing as provided in the Administrative Procedure Act.  Such order shall become effective upon service upon such person and shall provide for a hearing and opportunity to be heard within ten days of the order, unless extended by mutual consent of the parties.  An order of immediate suspension shall be temporary and shall expire automatically if the commissioner fails to afford notice and an opportunity for hearing pursuant to the Administrative Procedure Act.  Such temporary order shall remain effective and enforceable pending the completion of such administrative proceedings or until such time as the commissioner shall dismiss the charges specified in such notice.

G.  The commissioner shall conduct a hearing for the purpose of revoking or suspending the license of a licensed lender when three aggrieved parties not related by marriage to each other have filed affidavits stating facts reasonably showing that the licensed lender has engaged in fraudulent conduct.

H.  The commissioner may, upon notice to a person engaging in activities regulated under this Chapter and a reasonable opportunity to be heard at an administrative hearing, do one or more of the following:

(1)  Place permanent or temporary restrictions upon a person's exercise of any of the privileges granted by this Chapter, if the person is found to have violated any of the provisions of this Chapter or of any rule promulgated by the commissioner.

(2)  Issue and serve upon a person an order requiring such person to cease and desist and take corrective action whenever the commissioner finds that such person is violating or has violated any provisions of this Chapter, any rule or order adopted under this Chapter, or any written agreement entered into with the office of financial institutions.

(3)  Issue a public reprimand.

I.   (1)  The commissioner may remove from office any individual with power to direct the management or policies of a person regulated by this Chapter, including but not limited to any officer, director, or manager, if any such individual is convicted of, pleads guilty to, or is found guilty after a plea of nolo contendere, of any felony under any state or federal law, or of a misdemeanor of which fraud is an essential element or which involves any aspect of the business of making loans.  Prior to such removal, the commissioner shall serve written notice upon such individual and upon the person regulated by this Chapter, of his intent to remove such individual from office.  If such individual remains in office thirty days after such written notice, the commissioner may revoke the license or other privileges granted by this Chapter without any further notification or a hearing.

(2)  The commissioner may, upon notice to an individual with the power to direct the management or policies of a person regulated by this Chapter, including but not limited to any officer, director, or manager, and after reasonable opportunity to be heard at an administrative hearing, remove the individual from participating in the affairs of a licensee if that individual has been prohibited, temporarily or permanently, by any other state or federal regulator from participating in activities for which he is licensed under this Chapter.

J.  If it is found, after an administrative hearing, that consumers who have done business with the extender of credit have been aggrieved by an improper loan finance charge, credit service charge, deferral charge, delinquency charge, or improper rebate, or the inclusion of an improper item in the amount financed, the commissioner may institute a civil action on behalf of such consumers in any form which he deems appropriate to effectuate the provisions of this Subsection, in order to recover any such money improperly exacted from the consumer by the extender of credit, provided that sixty days have passed after giving notice by certified mail of his intentions.  All monies recovered shall be returned to the aggrieved consumer in a manner deemed to be reasonable and which shall assure prompt and expeditious payment to the consumer, in whole or in part, and is calculated to minimize the expenses associated with the distribution of such monies.

K.  Whenever an alleged violation has occurred under this Section which necessitates action on the part of the commissioner, and the person has arbitrarily refused to cooperate with the commissioner after due notice, the commissioner may send an investigator to investigate the alleged violation.

(1)  The commissioner, after investigation of a complaint and after a proper opportunity for hearing and after finding that a provision of this Chapter has been violated, may issue an order to cease and desist from further violations of a like nature; or

(2)  The commissioner, upon notice to the extender of credit and after reasonable opportunity to be heard, provided that he finds that the extender has willfully failed to comply with the provisions of this Chapter to an extent to warrant belief that the business will not be operated honestly and fairly within the purposes of this Chapter, may revoke the privileges granted under this Chapter.

L.  The commissioner shall have authority to examine the books, records, and accounts of all persons regulated under or making loans subject to the Louisiana Consumer Credit Law.  Such examination shall not occur more frequently than once a year unless there arises the necessity for an additional examination based on a probable cause.

M.  If any part of the regulations promulgated is declared invalid, all parts that are severable from the invalid parts shall remain in effect.

Added by Acts 1972, No. 454, §1, eff. Jan. 1, 1973.  Amended by Acts 1974, No. 466, §2; Acts 1991, No. 700, §1, eff. July 18, 1991; Acts 1992, No. 139, §1; Acts 1992, No. 149, §1; Acts 1992, No. 150, §1, eff. June 5, 1992; Acts 1999, No. 261, §2; Acts 1999, No. 1315, §1, eff. Jan. 1, 2000.

§3554.1.  Commissioner's powers; unlicensed persons 

A.  For the purpose of discovering violations of this Chapter or securing information lawfully required by it hereunder, the commissioner may at any time investigate the loans and business and examine the books, accounts, records, and files used therein of every person engaged in or believed to be engaged in any business regulated by this Chapter, whether such person shall act or claim to act as principal or agent or within or without the authority of this Chapter.  For such purpose the commissioner shall have free access to the offices and places of business, books, accounts, papers, records, files, safes, and vaults of such persons.  The commissioner may require the attendance of and examine under oath all persons, may administer oaths or affirmations, and, upon his own motion or upon request of any party, may subpoena witnesses, compel their attendance, adduce evidence, and require the production of any matter which is relevant to the investigation, including the existence, description, nature, custody, condition, and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of relevant facts, or any other matter reasonably calculated to lead to the discovery of admissible evidence.

B.  No person, except as authorized by the provisions of this Chapter, shall, directly or indirectly, charge, contract for or receive any interest, charge, or consideration upon the loan, use, or forbearance of money or credit for a consumer purpose.

C.  If any individual without lawful excuse fails to obey a subpoena or to give testimony when directed to do so by the commissioner or obstructs the proceedings by any means, whether or not in the presence of the commissioner, that individual is guilty of contempt.  The commissioner may file a complaint in a district court setting forth the facts constituting the contempt and requesting an order returnable in not less than two days or more than five days, directing the alleged offender to show cause before the court why he should not be punished for contempt.  If the court determines that the respondent has committed any alleged contempt, the court shall punish the offender for contempt.

D.  If an investigation or examination by the commissioner shall disclose that any person has violated the provisions of this Chapter relative to licensing requirements other than as a result of a bona fide error, the costs of such investigation or examination shall be borne by the person investigated or examined and the commissioner may maintain an action in any court to recover such costs.

E.  Whenever the commissioner has reasonable cause to believe that any person is violating, is threatening to violate, or is about to violate any provision of this Chapter relative to licensing, notification, or registration requirements, he may in addition to all actions provided for in this Chapter, and without prejudice thereto, order such person to cease and desist from such violation, and/or may order such person to cease collecting or enforcing such consumer loans subject to the Louisiana Consumer Credit Law, unless and until such person is licensed to make consumer loans pursuant to this Chapter.  An action may be brought by the commissioner or by the attorney general of Louisiana to enjoin such person from engaging in or continuing such violation or from doing any act or acts in furtherance thereof.  In any such action an order or judgment may be entered awarding such preliminary or final injunction as may be deemed proper.  In addition to all other means provided by law for the enforcement of a restraining order or injunction, the court in which such action is brought shall have power and jurisdiction to impound, and to appoint a receiver for the property and business of the defendant, including books, papers, documents, and records pertaining thereto or so much thereto as the court may deem reasonably necessary to prevent violations of the licensing, notification, or registration provisions of this Chapter through or by means of the use of said property and business.  Such receiver, when appointed and qualified, shall have such powers and duties as to custody, collection, administration, winding up, and liquidation of such property and business as shall from time to time be conferred upon him by the court.

F.  In addition to any other authority conferred, the commissioner may impose a fine or penalty not exceeding one thousand dollars upon any person required to be licensed under this Chapter who, at an administrative proceeding is determined to have violated the licensing provisions of this Chapter.  Such fines may be imposed by a court in which the commissioner has brought an action authorized by this Section.  For the purposes of this Section, each day that an unlicensed person engages in the activities regulated by this Chapter shall constitute a separate violation.

Acts 1992, No. 1013, §1, eff. July 13, 1992; Acts 1992, No. 1112, §1, eff. July 14, 1992.

§3554.2.  Repealed by Acts 1993, No. 446, §2, eff. Sept. 1, 1993, and Acts 2003, No. 638, §1.

§3555.  Injunctions; investigations; enforcement actions; civil penalties; costs

A.  The commissioner may bring a suit in a court of competent jurisdiction and venue to restrain and enjoin an extender of credit or a person acting on his behalf or both from engaging in future violations of this Chapter or from engaging in a course of fraudulent conduct in inducing consumers to enter into fraudulent consumer credit transactions or in the collection of debts in violation of law.

B.  If the court finds that there is reasonable cause to believe that the respondent is engaging in or is likely to engage in fraudulent conduct or in conduct that violates this Chapter, it may grant injunctive relief as otherwise provided by law but without the furnishing of a bond by the commissioner.

C.  If an investigation or examination conducted by the commissioner discloses that any person has violated an order of the commissioner under the provisions of this Chapter, or has violated a consent agreement entered into with the commissioner, other than as a result of a bona fide error, the cost of such investigation or examination shall be borne by the person investigated or examined.  If the commissioner is granted an injunction pursuant to this Section, or is granted a court order enforcing an order of the commissioner or enforcing any provision of a consent agreement, the commissioner may recover from the defendant or defendants costs and reasonable attorney fees incurred in bringing such action.

D.  Civil penalties paid to the commissioner, and overcharge violations of five dollars or less per consumer ordered by the commissioner to be refunded, and paid to the commissioner, shall be deposited in the state treasury and, after compliance with the requirements of Article VII, Section 9(B) of the Constitution of Louisiana relative to the Bond Security and Redemption Fund shall be designated as self-generated revenues of the agency.

Added by Acts 1972, No. 454, §1, eff. Jan. 1, 1973; Acts 1992, No. 138, §1, eff. June 5, 1992; Acts 1995, No. 1184, §2; Acts 1999, No. 1315, §1, eff. Jan. 1, 2000; Acts 2001, No. 1182, §1, eff. July 1, 2001.

§3556.  Method of procedure 

A.  The commissioner may, in his discretion, conduct such investigations and hearings as he deems necessary to ascertain possible violations of this Chapter or any rule or order promulgated or issued hereunder.  Such hearings may be private, if the commissioner, in his sole discretion, so determines after considering the interests of the person afforded the hearing and the need to protect the public interest.  If a public hearing is held and any confidential records of the office of financial institutions are produced by discovery or introduced into evidence at the hearing, such records shall not become public but shall be sealed.

B.  The Louisiana Administrative Procedure Act shall supplement this Chapter for the purpose of administrative hearings.

Acts 1991, No. 700, §1, eff. July 18, 1991.

§3556.1.  Records; rules

A.  Each person regulated by this Part shall maintain records of its consumer credit sales or loans as required by the commissioner or by rule.  Persons who make consumer credit sales and do not transfer or assign their agreements to a supervised financial organization, a lender who files notification pursuant to R.S. 9:3564, or a licensed lender within thirty-five days, as provided by R.S. 9:3521, shall comply with the Records Retention Rule for licensed lenders, and shall promptly notify the commissioner that such person is collecting or otherwise enforcing consumer sales agreements or consumer loans and shall further retain copies of all such documents and contracts on file for examination by the commissioner.

B.  Any records to be retained pursuant to this Section or regulations promulgated hereunder may be reproduced by any photographic, photostatic, microfilm, microcard, or miniature or microphotographic process, or by any mechanical or electronic recording or re-recording electronic or optical imaging, chemical process, or other process or technique which accurately reproduces the original or forms or creates a durable medium for accurately reproducing the original record.

C.  Each reproduction shall be treated for all purposes as if it were the original record, item, or instrument.

D.  The commissioner may promulgate such rules and regulations in accordance with the Administrative Procedure Act as he deems necessary to effect the purposes of this Part.

Acts 1995, No. 1184, §2; Acts 1997, No. 63, §1; Acts 1999, No. 1315, §1, eff. Jan. 1, 2000.

§3556.2.  Guidance by commissioner; advisory opinions

A.  Advisory opinions and interpretations of the office shall not be considered rules requiring compliance with the rulemaking process under the Louisiana Administrative Procedure Act.

B.  This Section shall only have prospective application.

Acts 1997, No. 58, §2.

§3556.3.  Violations; penalties

A person subject to this Part who violates a provision of this Chapter may be fined up to one thousand dollars for each violation.  The commissioner may maintain a civil action in a court of competent jurisdiction to recover such fines, together with his costs and attorney fees incident to such action.

Acts 1997, No. 63, §1.

PART IX.  LICENSING PROVISIONS

§3557.  Authority to make consumer loans

A.  Unless a person has first obtained a license from the commissioner as provided under this Part, he shall not engage in the business of:

(1)  Making consumer loans;  or

(2)  Making loans with the use of a lender credit card or similar arrangement.

B.  Provided that the creditor has one or more offices in this state, a creditor may not take assignments of and undertake direct collection of payments from or enforce rights against consumers arising from consumer loans, without first having obtained a license from the commissioner as provided under this Part.  A creditor may, however, collect and enforce consumer loan obligations of which he has taken assignment for three months without a license if he notifies the commissioner in writing of his intention to take assignments of consumer loans, including the name and address of the proposed assignee and assignor, the number of loans assigned, the dollar amount of the assignment, and other information the commissioner requires at least ten days prior to the time the assignment is made, and the commissioner has not objected, and such creditor promptly applies for a license and his application has not been denied.

Added by Acts 1972, No. 454, §1, eff. Jan. 1, 1973; Acts 1986, No. 584, §1, eff. July 2, 1986; Acts 1992, No. 370, §1; Acts 1995, No. 1184, §2.

§3558.  License to make consumer loans

A.  The commissioner shall receive and act on all applications for licenses to make consumer loans under this Chapter.  Applications shall be filed in the manner prescribed by the commissioner and shall contain the information the commissioner requires to make an evaluation of the financial responsibility, character, and fitness of the applicant.

B.  No license shall be issued unless the commissioner, upon investigation, finds that the financial responsibility, character and fitness of the applicant, and of the members thereof (if the applicant is a partnership or association) and of the officers and directors thereof (if the applicant is a corporation), are such as to warrant belief that the business will be operated honestly and fairly within the purposes of this chapter.

C.  Upon written request, the applicant is entitled to a hearing on the question of his qualifications for a license if (1) the commissioner has notified the applicant in writing that his application has been denied, or (2) the commissioner has not issued a license within sixty days after the application for the license was filed.  A request for a hearing may not be made more than fifteen days after the commissioner has mailed a written notice to the applicant notifying him that the application has been denied and stating in substance the commissioner's findings supporting denial of the application.

D.  The commissioner may grant restricted or conditional licenses.  Violation of such restrictions or conditions by the licensee may constitute grounds for suspension or revocation of such license.

Added by Acts 1972, No. 454, §1, eff. Jan. 1, 1973; Acts 1992, No. 370, §2; Acts 1995, No. 1184, §2.

§3559.  Continuation of licensing

A.  All persons licensed or otherwise authorized under the provisions of the Louisiana Small Loan Act (R.S. 6:571-593), the Motor Vehicle Sales Finance Act or Direct Vehicle Loan Companies Act (R.S. 6:951-964; R.S. 6:970-976) and who have an occupational license to make loans not regulated by the above acts on January 1, 1973, are licensed to make consumer loans, and the commissioner shall, upon request, within forty-five days, deliver evidence of licenses to the person so previously licensed or authorized.

B.  All persons previously licensed as set forth in Subsection A of this section desiring to become licensed lenders pursuant to this provision shall file notice of such intent with the commissioner within thirty days after the effective date of this chapter and shall be deemed a licensed lender within the meaning of this chapter from January 1, 1973, provided that notice is timely filed.  Failure to file notice within the allotted time shall constitute a waiver of the rights granted under this section.

Added by Acts 1972, No. 454, §1, eff. Jan. 1, 1973; Acts 1997, No. 38, §1.

§3559.1.  Regulation of former licensees 

A.  A licensed lender whose license has been revoked, suspended, or canceled may, with the prior written consent of the commissioner, continue to collect payments on or enforce such loans without a license so long as it complies with each of the following: 

(1)  The record keeping requirements for licensed lenders.

(2)  All other provisions of this Chapter.

(3)  Pays the commissioner's costs for conducting compliance examinations or investigations of its records.

(4)  The terms of any valid order of the commissioner or of a court relative to provisions of this Chapter.

(5)  All consent agreements entered into with the commissioner.

B.  The commissioner may require such unlicensed persons to enter into a consent agreement containing the provisions of this Section* and may require additional restrictions and conditions therein, as determined by the commissioner, as a condition to the former licensee's continued collection or enforcement of consumer loans.

C.  The commissioner may assess civil money penalties of up to one thousand dollars per violation for violations of this Section.  Such penalties may be recovered by the commissioner in a civil action brought in a court of competent jurisdiction, together with reasonable attorney fees and costs incurred in bringing such action.

Acts 1992, No. 148, §1, eff. June 5, 1992.

*AS APPEARS IN ENROLLED BILL.

§3560.  Licenses not required

A.  Notwithstanding R.S. 9:3557, the following persons shall be exempt from the consumer loan licensing requirements under this Part:

(1) (a)  A bank, savings and loan association, or similar financial institution organized, certified, and supervised by an agency of either the United States of America or the state of Louisiana pursuant to the banking, currency and related laws of the United States of America or the state of Louisiana.

(b)  A subsidiary of any state-chartered entity described in Subparagraph (a) of this Paragraph in which eighty percent or more of the ownership rests with such parent entity.

(2)  A trust administered by a bank or a bank trust department.

(3)  A governmental agency, instrumentality, or public entity organized by act of congress or the Legislature of Louisiana.

(4)  An insurance company when entering into a life insurance loan to a policyholder.

(5)  A qualified pension plan when entering into an extension of credit to a plan participant.

(6)  A bona fide pledgee of a consumer credit transaction to secure a bona fide loan thereon.

(7)  A seller or other creditor refinancing a retail installment transaction subject to the Motor Vehicle Sales Finance Act.

(8)  A creditor having no office within this state offering credit to Louisiana consumers through the mails and other means of interstate commerce.

(9)  Unless otherwise provided by rule or regulation of the commissioner, persons whose lending activities pertain to federally related mortgage loans, and who are subject to licensing, supervision or auditing by the Federal National Mortgage Association, the Federal Home Loan Mortgage Corporation, the Governmental National Mortgage Association, the Veterans Administration, or the United States Department of Housing and Urban Development.  Such lenders may also make loans secured by a second or junior lien or mortgage on owner-occupied one-to-four family residential immovable property made contemporaneously with federally related mortgage loans or as part of a mortgage revenue bond loan program, or sold on the secondary market to the Federal National Mortgage Association, the Federal Home Loan Mortgage Corporation, or the Governmental National Mortgage Association, and the entity sells ten or fewer of such loans over any calendar year.

(10)  A person who is licensed pursuant to the Residential Mortgage Lending Act, R.S. 6:1081 et seq.

B.  The commissioner is authorized to waive the consumer loan licensing and examination requirements for a subsidiary of an entity as described in Subparagraph (A)(1)(a) of this Section where the holding company thereof has one or more state-chartered subsidiaries.  In lieu of such licensure and examination, the commissioner may review relevant reports or portions thereof prepared by any subsidiary agency described in Subparagraph (A)(1)(a) of this Section.

C.  The commissioner may enter into a supervisory agreement with any supervisory agency described in Subparagraph (A)(1)(a) of this Section where such supervisory agency agrees to periodically examine the entity which is subject to its jurisdiction for compliance with this Chapter.  Where such an agreement has been entered into, the commissioner may accept relevant reports or portions thereof prepared by such supervisory agency in lieu of the licensing and examination requirements of this Chapter.

Added by Acts 1972, No. 454, §1, eff. Jan. 1, 1973; Acts 1986, No. 584, §1, eff. July 2, 1986; Acts 1988, No. 629, §1; Acts 1995, No. 1184, §2; Acts 1997, No. 1432, §1; Acts 2000, 1st Ex. Sess., No. 34, §2, eff. April 14, 2000; Acts 2001, No. 617, §2, eff. June 22, 2001.

§3561.  Single place of business; additional licenses

A.  Each licensee shall maintain a place of business in the state and, unless otherwise provided by rule, shall maintain records of its consumer loans at that location.  Not more than one place of business shall be maintained under the same license, but the commissioner shall issue additional licenses to the same licensed lender upon his compliance with all the provisions of this Part governing issuance of a license.

B.  A licensed lender may change the location of the business only after written approval of the commissioner.  The application to change the location shall be filed at least thirty days prior to the proposed relocation date.  Upon receipt of the application, the commissioner may cause a survey to be made to determine if the proposed location meets the requirements imposed for a new licensed location.  If the requirements are met, the application shall be approved.

C.  A license to make consumer loans may not be sold or otherwise transferred.  However, all accounts and other assets may be sold or transferred to another licensed lender, upon prior written approval of the commissioner. After the sale or transfer of all accounts, the license of the selling or transferring licensee shall be surrendered to the commissioner as cancelled.

D. (1)  No person shall acquire or control a consumer loan license through the acquisition or control of fifty percent or more of the ownership interest in a licensee without first having obtained written approval from the commissioner, pursuant to an application for a change of control in ownership of the licensee filed in the manner and on a form prescribed by the commissioner and accompanied by a fee of three hundred dollars.  Any person who acquires controlling interest in a licensee without first having filed an application for change of control with the commissioner shall be deemed to be operating without proper authority under this Chapter and is subject to the penalties of R.S. 9:3554.1.

(2)  For the purposes of this Section, a person acquires or controls the licensee when the person directly or acting through one or more other persons owns a majority interest in the licensee, or exercises a controlling influence over the management or the policies of the licensee as determined by the commissioner after notice and an opportunity for an informal meeting, not subject to the Administrative Procedure Act, regardless of whether the acquisition or control occurs incrementally over a period of time or as one transaction.

(3)  Any person who acquires or anticipates acquiring a seventy-five percent interest in a licensee shall file for a new license prior to acquiring ownership of said interest either incrementally over a period of time or as one transaction.

E.  A licensed lender may change its name only after written application to and approval by the commissioner.

F.  (1)  Unless prior written approval is obtained from the commissioner, a licensed lender may not assign or otherwise transfer ownership of consumer loans, including insurance premium financing agreements, to a person who is not a licensed lender, or who has not complied with R.S. 9:3557(B), or who is not exempt from the licensing requirements as provided in R.S. 9:3560.

(2)  A licensee shall keep a record or list of all consumer loans which it has purchased, sold, assigned, or otherwise transferred or acquired.  The records shall include the name and address of the persons from which the loans were acquired or to whom the notes were transferred, indicate any affiliation between the seller and buyer, the date and dollar amount of each such transaction, and account names and numbers.

Added by Acts 1972, No. 454, §1, eff. Jan. 1, 1973.  Amended by acts 1974, No. 466, §1; Acts 1985, No. 808, §1, eff. July 22, 1985; Acts 1991, No. 215, §1, eff. July 2, 1991; Acts 1991, No. 697, §1; Acts 1992, No. 370, §3; Acts 1993, No. 458, §1, eff. July 1, 1993; Acts 1995, No. 1184, §2; Acts 2003, No. 1233, §1.

§3561.1.  License; examination; renewal fees; records

A.  The initial application, survey, and license fee for a license to make consumer loans shall be five hundred fifty dollars and shall be payable only by cashier's check, certified check, or money order.  Such application, survey, and license fee shall be nonrefundable.  If the license is not issued for any reason, upon written request of the applicant, the fee shall be applied to the submission of a new application.

B.  The annual renewal fee, including examination, shall be four hundred fifty dollars, payable on or before the first day of January of each year.

C. (1) The survey fee for an application to change the location of a licensed lender shall be one hundred dollars.  If the change in location is approved by the commissioner of financial institutions, no additional fee shall be required for the transfer of the existing license to the new location.

(2) The fee to change the name or the mailing address of a licensed lender that does not involve the relocation of the lender shall be fifty dollars.

(3) However, a fee of fifty dollars shall be assessed if a licensed lender changes locations without complying with the provisions of R.S. 9:3561(B) or changes its name without complying with the provisions of R.S. 9:3561(E).  Whenever the commissioner learns that a licensed lender has changed locations or name without complying with the provisions of R.S. 9:3561(B) or (E), he shall notify the licensed lender by certified mail, return receipt requested, that the fee has been assessed.

D.  If the commissioner has not received the assessed fee within thirty days after the date the licensed lender received his notification of assessment, he shall revoke the licensed lender's license without hearing or further notification.  The license shall not be reinstated.  However, the former licensee may apply for a new license.

E.  No fee shall be prorated.

F. (1) If the commissioner has not received the annual renewal fee from a licensed lender by the sixteenth day of January, as determined by the postmarked date, he shall notify the licensed lender by United States mail and assess a late fee of one hundred dollars.

(2) If the commissioner has not received the annual renewal fee and late fee by March thirty-first, the license to make consumer loans and insurance premium finance loans shall lapse without a hearing or notification, and the license shall not be reinstated; however, the person whose license has lapsed may apply for a new license.

G. (1) If the lender's records are located outside this state, the lender, at the commissioner's option, shall make them available to the commissioner at a location within this state convenient to the commissioner, or pay the reasonable and necessary expenses for the commissioner or his representatives to examine them at the place where they are maintained.  The commissioner may designate representatives, including comparable officials of the state in which the records are located, to inspect them on his behalf.

(2)  The commissioner shall have the authority to examine the books, records, and accounts of any former licensed lender or other permit holder which is being liquidated or is engaging in the collection or enforcement of consumer loans.

(3)  Persons regulated by this Chapter, including persons engaged in the collection or enforcement of consumer loans who have not paid an examination fee for any reason, including revocation, suspension, cancellation, relinquishment, or non-renewal of permit, shall, upon examination, pay an examination fee to the commissioner of fifty dollars per hour per examiner.  If the examination fee is not paid within thirty days after its assessment, the person examined is subject to an administrative penalty of not more than one hundred dollars each day that it is late.  The penalty, together with the amount due, may be recovered by the commissioner in a civil action brought in any court of competent jurisdiction.

H.  The commissioner may promulgate rules or regulations to reduce the fees described in Subsections A and B of this Section with respect to their application to automated loan machines.

Acts 1985, No. 808, §1, eff. July 22, 1985; Acts 1988, No. 936, §1; Acts 1990, No. 227, §1, eff. July 3, 1990; Acts 1992, No. 114, §1, eff. June 5, 1992; Acts 1992, No. 145, §1; Acts 1995, No. 1184, §2; Acts 1997, No. 284, §1; Acts 1997, No. 1432, §1; Acts 1999, No. 1315, §1, eff. Jan. 1, 2000; Acts 2003, No. 1233, §1.

PART X.  COLLECTION PRACTICES 

§3562.  Unauthorized collection practices 

Except as otherwise provided by law or this section, the creditor, including, but not limited to the creditor in a consumer credit transaction, shall not contact any person other than an extender of credit or credit reporting agency who is not living, residing, or present in the household of the debtor regarding the debtor's obligation to pay a debt.

(1)  Notwithstanding R.S. 9:3513 the debtor may waive the benefits of this section at any time by giving consent, provided such consent is given at a time subsequent to the date the debt arises.

(2)  The creditor may contact any person without the debtor's consent: 

(a)  To ascertain information bearing on a debtor's credit worthiness, credit standing, credit capacity, character, general reputation, personal characteristics or mode of living which is used or expected to be used or collected in whole or in part for the purpose of serving as a factor in establishing the debtor's eligibility for credit or insurance provided such contacts are not designed to collect a delinquent debt, or 

(b)  To ascertain the whereabouts of the debtor when the creditor has reason to believe the debtor has changed his employment or has moved from his last known address.

(3)  If the debtor has defaulted on his promise to pay, and if he has given specific notice in writing by registered or certified mail, instructing the creditor to cease further contacts with the debtor in regard to the indebtedness, the creditor shall thereafter limit mail contacts to one notice per month so long as the notice is not designed to threaten action not otherwise permitted by law.  If the debtor has instructed the creditor to cease further contact, as heretofore provided, the creditor may make a maximum of four personal contacts with the debtor for the purpose of settling the obligation provided such contacts are not designed to threaten action not otherwise permitted by law.

(4)  This section shall not prohibit the extender of credit from 

(a)  contacting any person in order to discover property belonging to the debtor that may be seized to satisfy a debt that has been reduced to judgment; 

(b)  making amicable demand and filing suit on the debt; or 

(c)  contacting persons related to the debtor if permission is specifically given in writing at the time the debt arises or at any time thereafter, provided that such contacts are reasonable.

(5)  This section shall not limit a debtor's right to bring an action for damages provided by Article 2315 of the Louisiana Civil Code.

(6)  Notwithstanding the provisions of Paragraph (3), when the extender of credit has filed suit and obtained judgment he shall be permitted to resume contacts with the consumer against whom judgment has been obtained.

Added by Acts 1972, No. 454, §1, eff. Jan. 1, 1973.  Amended by Acts 1974, No. 466, §2.

***All above statutes current as of November 2, 2005
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